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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 6th day of July, 1992

BARRY LAMBERT HARRI S,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
SE- 10230
V.
FRANKLI N J. RENG,

Respondent .

OPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Jerrell R Davis, issued on February 14,
1990, followi ng an evidentiary hearing.” W deny the appeal.
The Adm nistrator's order charged respondent with violating
8 8§ 61.87(d), and 61.93(c)(2) of the Federal Aviation
Regul ations ("FAR " 14 C.F.R Part 61).° Respondent was al so

'The initial decision, an excerpt fromthe hearing
transcript, is attached.

At the tinme (January 1989), § § 61.87(d) and 61.93(c)(2)
5787



charged with violating 8 8 91.90(b)(1)(i) and 91.9. The

Adm ni strator

proposed to suspend his private pilot certificate, and any ot her
pilot certificate held by him for 120 days.® The Part 91
violations stemmed from an al |l egedl y unaut hori zed Term nal
Control Area ("TCA") incursion. At the hearing, respondent's
answer was anended to admt this allegation. The Adm nistrator
then withdrew the Part 91 charges, and reduced the proposed
certificate suspension (now based only on violations of Part 61)
to 20 days.’

(..continued)
read, in pertinent part, as follows:

8 61.87(d) FElight instructor endorsenents. A student pil ot
may not operate an aircraft in solo flight unless his
student pilot certificate is endorsed, and unless within the
precedi ng 90 days his pilot | ogbook has been endorsed, by an
aut hori zed flight instructor who . :

8 61.93(c) Flight instructor endorsenments. A student pil ot
must have the foll ow ng endorsenents from an authori zed
flight instructor:
* *

* * * *

(2) An endorsenent in his pilot |ogbook that the
instructor has reviewed the preflight planning and
preparation for each solo cross-country flight, and he
is prepared to make the flight safely under the known
circunstances and the conditions listed by the
instructor in the | ogbook.

At the time of the incidents, respondent had a student
pilot certificate. The parties stipulated that, thereafter,
respondent obtained his private pilot certificate and his
commercial pilot certificate.

“Tr. at 11, 15. Because respondent had filed an Aviation
Safety Reporting Programreport on the TCA violation, the
proposed sanction contained no penalty related to it. The
reduction in penalty in the anended conplaint was the result of
di scussi ons between counsel concerning the circunstances of the
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The Part 61 allegations arose as a result of various

om ssions in respondent’'s | ogbook and student pilot certificate.
The latter contained no endorsenent by the flight instructor

t hat respondent was qualified to fly solo flights in a Cessna
Model 152, yet there is no dispute that he did so on numnerous
occasi ons between April 29, 1988 and August 19, 1988.
Respondent' s | ogbook also failed to contain required information.
Specifically, it had no current endorsenent for solo flights

t hat were nade between July 29, 1988 and August 19, 1988 in the
Cessna 152; and entries for two cross-country flights had no

| ogbook endorsenment by the flight instructor that he had revi ewed

the preflight planning and preparation.

The parties agree, and the |l aw judge found (Tr. at 64, 69,
87), that aviation safety was not inplicated by respondent's
om ssions. The |aw judge took this into account in reducing the
sanction to a 10-day suspension.?®

On appeal, respondent continues to contest the validity of
any sanction, and offers seven criticisns of the | aw judge's
initial decision (each of which is discussed below). For the
reasons that follow, we reject respondent's cl ai ns.

1. Was the jurisdiction of the Court exceeded by rendering a
deci sion and upholding the Admnistrator's Order of Suspension
when safety in air commerce or transportation was not
conprom sed?

(..continued)
remai ning Part 61 counts in the conplaint.

*The Administrator did not appeal this or any other aspect
of the | aw judge's deci sion.
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Because the Adm nistrator's witness stated that safety was
not inplicated by respondent's recordkeeping errors, and the | aw
judge so found, respondent concludes that the Board (i.e., the
| aw judge) had no authority to affirmthe Adm nistrator's order.

Respondent reasons that the Board therefore could not find, as
required, that safety in air conerce or air transportati on and
the public interest require affirmation of that order.

As the Adm nistrator points out (Reply at 11), jurisdiction
is not conferred or renoved in hindsight, based on findings of
fact. Respondent confuses issues of general public safety and
i ssues of proof in a particular case. That a particular action
or inaction is found not adversely to affect the safety of
persons or property does not underm ne the Adm nistrator's
finding that a certain category of action (or inaction) could
conprom se safety and, therefore, should be prohibited and
sanctioned. Likew se, such a finding in a particular case does
not affect the Administrator's authority to enforce his rules, or
the Board's jurisdiction to review his actions.

Respondent does not suggest that the intent of the instant
rules is msqguided, or that conpliance with them would have no
i mpact on aviation safety. Safety in air commerce and air
transportation and the public interest could require certificate
suspensi on even though, in a particular case, no threat to
avi ation safety was established. Indeed, we have st at ed:

Proper endorsenent of all prescribed docunents is a

legitimate regul atory requirenent whose purpose is to give
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notice to all concerned parties, such as FAA inspectors,
that the airman is qualified for the operation in which he
i s engaged.

Adm nistrator v. Slotten, 2 NTSB 2503, 2505 (1976), footnote

omtted.® That accurate recordkeeping is critical to the FAA' s
safety enforcenent program and, therefore, required by the public
interest and safety in air comerce and air transportati on cannot
seriously be questioned. Respondent failed in his recordkeeping
duty under the FAR, the Adm ni strator brought enforcenent action;
and adj udi cation of respondent's appeal is properly before this
Board. That no harmwas done as a result of respondent's failure
is a boon, not a ground for dismssal.

2. Ws M. Reno's right to due process violated by having

his Commercial Pilot Certificate suspended for a paperwork entry
on his Student Pilot Certificate?’

Respondent contends he will be prejudiced by a violation
agai nst his comercial pilot certificate, when the violations
occurred when he was a novice in aviation. This is not a new
issue for the Board. It is not atypical for respondents to have

upgraded their certificates between the date of the incident

°I't is also useful to note that, in Slotten, we rejected a
claimby respondent that the failure to endorse a student pil ot
certificate was a "nere technicality" or "harm ess oversight."
Here, respondent suggested the sane argunent in claimng that
ot her records denonstrated conpliance with the underlying
substantive requirenent, and that the endorsenent for this type
aircraft was in the |ogbook, rather than on the certificate, as
required.

‘The suspension in this case was based on | ack of entries on
both the student pilot certificate and the pilot | ogbook, not
just on the certificate, as respondent's question suggests.
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giving rise to the conplaint and its adjudication.® As we said

Iin Adm nistrator v. Bridges, 1 NISB 1500, 1501 (1972):

[ S] uspensions are primarily disciplinary in nature and
designed to deter respondent and other pilots from
commtting simlar violations.
A sanction inposed agai nst respondent’'s student pilot certificate
woul d be neani ngl ess, as he no | onger operates under that
authority. Such a sanction would allow himto continue to
operate as a pilot during the suspension period. That is no

sanction at all.”®

Respondent, in citing Administrator v. Smith,"™ and an FAA

order directing that enforcenent actions be tinely conpleted,
suggests that his ability to obtain an upgraded certificate
before adjudication of this matter proves that he was deni ed due
process. Although respondent does not discuss how either Smth
or FAA Order 1000.9 is relevant, we reject such an inference,

either in general or as applied to this case. Mreover, we note

°As the Administrator notes, this possibility is reflected
in the order of suspension itself, by reference to suspension of
"any other airman certificate held by you."

In Bridges, we also reasoned that airman certificates were
cunmul ative, each building on the forner. Sanction against a
former certificate would produce the incongruous result of
prohi biting respondent from exercising the privileges associ ated
with a |lower degree certificate, but allow himto exercise the
privileges of a higher level certificate requiring greater
experience and qualifications. |d. at 1501-2.

1 NTSB 1080 (1970).
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that the order of suspension here was issued only a few nonths
after the latest clainmed violation.™

3. Does Federal Aviation Requlation 61.51 nean that a Pil ot
Log Book is required and that the "reliable record" statenent in
the requl ation neans a reliable entry in that Pilot Log Book as
interpreted by Judge Davis?

The | aw judge rejected respondent’'s contention that the
necessary records of training and experience need not be in the
formof a | ogbook, but could be in sone other formof "reliable

n 12

record. W agree with the | aw j udge.

There is no debate that 8 61.51 all ows use of | ogbook
alternatives.” However, there is no basis for respondent's
conclusion that 8 8 61.87(d) and 61.93(c)(2) do as well. Neither
of these two regul ations use the phrase "reliable record.” W
agree with the Admnistrator that, under the plain neaning of
8 8 61.87(d) and 61.93(c)(2), these rules specifically require
endorsenents in "pilot |ogbooks.”" The Adm nistrator has

authority to require different types of records in different

contexts. That in Admnistrator v. Hawkins, 3 NISB 2486 (1980),

“Respondent ignores our stale conplaint rule at 49 C.F.R
821. 33, which established criteria to address due process
concerns rai sed by del ayed enforcenent action.

“Respondent had other training records confirmng that the
substantive requirenents for solo and solo cross-country flight
had been net. Thus, under respondent's theory, these other
records would constitute a "reliable record,” |ogbook entries
woul d not be necessary, and, therefore, their absence woul d not
viol ate the FAR

“In addition to § 61.51, respondent cites § 61.39, also
aut hori zing use of reliable records.
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we applied the "reliable record" standard to a case brought under
8 61.51 offers no support to respondent in this case.

4. Does an endorsenent for solo cross-country flight

incorporate the |l esser requirenent for a sol o endorsenent?

Respondent's certificate contai ned an endorsenent for solo
cross-country flights in the Cessna 152. (For solo flights, the
endorsenent was for a Cessna 172, not a 152.) Respondent
suggests it is illogical not to subsune the latter into the
former, as conpetency in solo flight would be critical to
allowing a solo cross-country flight.

Respondent' s argunent, however, ignores the different
requi renents of solo and cross-country flying testified to by the
Adm nistrator's witness. And, we do not second-guess the policy
decisions that are reflected in the regulations pronul gated by

the Adm nistrator. See, e.d., Adnministrator v. ConnAire, NTSB

Order EA-2716 (1988). Thus, that the FAR requires separate
endorsenents for solo and cross-country flight is not an issue we
w il review

Respondent had no endorsenment on his certificate for solo
flights in a Cessna 152, nor did he have current endorsenents in
his | ogbook for all solo flights, thus violating 8 61.87(d). He
al so had no endorsenents showi ng that his cross-country flight
pl ans had been reviewed by his instructor, thus violating
8§ 61.93(c)(2).

5. Did the Admnistrator violate the FAA's own enforcenent
policy by taking actions only for punitive reasons?
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6. Did FAA attorney, M. Wite, nislead the Court when he
stated in closing argunents (TR 94) that there is no such
statenent in the FAA' s policies, handbooks, or anything el se that
says we should not take sanctions only for punitive reasons and
continued that they (the FAA) have been doing this for many, nany

years?

Respondent argues that, if his conduct raised no safety

concern, punishnment nmust have been the only purpose of the

Adm nistrator's action against him He then notes that FAA O der
1000. 9(E) prohibits enforcenent action "for the sake of

puni shnment al one.” The Adm nistrator, in reply, does not

di sagree with this statenent of enforcenent policy.

In his closing, counsel for the Adm nistrator stated (Tr. at
94), however, that:

There's no such statenent in our policies, handbooks, or

anyt hing el se that says we should not take sanctions only

for punitive reasons. W've been doing this for many, many
years. All these cases have been trying, the sanctions that

have been inposed have been for punitive, unless there's a

guestion of qualifications, and that's another story.

Al t hough we deplore counsel's ill-thought and erroneous
comments, we decline to overturn the |aw judge's decision on the
basis of this statenment and respondent's theories.

There is no logic to respondent’'s contention that, because
there was no harmfrom his om ssions here, the conplaint nust be
punitive and, therefore, prohibited. As we noted in connection

with (2) above, deterrence is a significant goal behind the FAA' s

safety enforcenment policy. Bridges, supra, and Hll v. NTSB et

al., 886 F.2d 1275, 1280 (10th G r. 1989) (sanctions serve

i nportant disciplinary purpose through deterring future unsafe
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conduct). The FAA's ability to enforce its safety policy is, in
great part, dependent on accurate recordkeeping by al
participants. Regardl ess of whether respondent’'s conduct

conprom sed safety, we think the odds are substantially greater
now t han before this action was brought that respondent will keep
accurate records in the formrequired by the FAR The action
also alerts other pilots to the inportance of this recordkeeping.
Thus, the goal of deterrence is served.

Respondent al so offers nothing specific to support his claim
that this action was brought for punitive reasons only. W wll
not make such a finding without proof. Counsel Wite's
statenents do not constitute such proof (respondent does not
claimotherwise). |In the absence of any showing that this
conpl aint was brought for purely punitive reasons, we decline to
di smi ss on the basis suggested.™

Respondent al so does not identify any specific error in the
| aw j udge's decision caused by M. Wiite's statenent. Although
this statenent contains an error of fact, we cannot see, nor has
respondent identified, any adverse effect this statenent may have

had on the |law judge's analysis. The |aw judge shows no

“Much of the Administrator's response -- that the Board has
refrained fromreview ng the Adm nistrator's enforcenent
prograns -- while correct, is inapplicable here. The heart of

respondent's claimis that the Admnistrator is not applying his
policies consistently. Reviewing the nerits of a particul ar
programis far different fromdeterm ning whether the

Adm ni strator has conplied with his own policies, as we did, for
exanple, in Admnistrator v. Brasher, 5 NISB 2116 (1987).
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indication he relied on this information. |ndeed, he reduced the
suspension by half, making a nunber of findings favorable to
respondent.

Respondent further suggests that suspension, as opposed to a
war ni ng, for exanple, is an inappropriately severe sanction
i nconsi stent with the | anguage of FAA Order 1000.9(D) and (E).
However, he does not expand on this claimby way of conparisons
to specific cases. Not only is the cited | anguage not
i nconsistent with the action taken here, we do not see a 10-day
suspension as inappropriately severe in this case.

7. Can _a student pilot rely on his flight instructor to

fulfill the flight instructor's responsibility for endorsenents
to the Student Pilot Certificate and Log Book?

In this last claimof error, respondent offers two theories
to excuse his recordkeeping failure. First, he suggests that

principles of reasonable reliance apply, citing Adm nistrator v.

Thomas, 3 NTSB 349 (1977). Second, he contends that a 1967
amendnent to flight instructor rules placed the recordkeeping
burden on the instructor, not the student. W disagree with both
argunents.

As the Admi nistrator notes (Reply at 22), neither the
Federal Regi ster discussion of an anendnent to rules pertaining
only to flight instructors or the anendnent itself offers any
basis to absol ve the student pilot of his obligations under other
rules, here Part 61 subsections 87(d) and 93(c)(2). Section
61. 87(d) provides that the student pilot may not operate an
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aircraft in solo flight wthout the flight instructor's
endorsenent. Cearly, this places an obligation on the student
pilot to obtain it. Section 61.93(c)(2) is even nore direct. It
requires that the student pilot have an endorsenent in his pilot
| ogbook that the instructor has reviewed his planning for each
solo cross-country flight. That both parties have this
recordkeepi ng obligation nerely underlines its inportance to the
FAA.

Respondent' s application of Thomas to the case before us
m sconstrues the principle of reasonable reliance enployed there.
Thomas, in any case, is not especially useful. It involved a
speci al circunstance not existing here -- the pilot-in-comand
("PIC") relied on m sunderstood radio instructions that he had
not personally heard.”™ W recently reviewed principles of

reliance in Adm nistrator v. Fay & Takacs, NTSB Order EA-3501

(1992). W noted there (slip op. at 9, citation omtted):

As a general rule, the pilot-in-command is responsible for

the overall safe operation of the aircraft. I1f, however, a
particular task is the responsibility of another, if the PIC has
no i ndependent obligation (e.q., based on operating procedures or

manual s) or ability to ascertain the information, and if the
captain has no reason to question the other's perfornmance, then

“Respondent attenpts to rely on Thomas, but at the same tine
rejects the anal ogy by stating that the pilot-in-conmand i s best
i kened here not to the student pilot but to the flight
instructor. This would nmoot the rel evance of the vast mgjority
of reliance cases, which involve whether the PIC (here, flight
i nstructor under respondent's theory) should be held responsible
for actions of another, such as the first officer (read, student
pilot). Respondent cites no cases that involved the converse.
See, e.q., Admnistrator v. Babbitt, 1 NTSB 1305, 1307 (1971)
(resol ved on ot her grounds).
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and only then will no violation be found.

Thus, even were the student/instructor rel ationship
conparable to that of the first officer/pilot-in-command, Fay
makes cl ear that respondent may not here rely on the instructor's
obligation if only because, as discussed above, the
responsibility was not solely that of the instructor. The two
regul ati ons i nposed on respondent an independent duty to obtain

necessary endorsenents prior to flight.

ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent' s appeal is deni ed,;

2. The 10-day suspension of respondent's commercial pilot
certificate shall begin 30 days fromthe date of service of this

order.*

COUGHLI' N, Acting Chairman, LAUBER, KOLSTAD, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR § 61.19(f).
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